How to use this sample (delete this box before sending): Replace every item in [brackets] and remove anything that does not fit your situation. Send the notice in a way you can prove, such as email plus certified mail, and keep a copy. This sample is general information only, not legal advice, and using it does not create an attorney-client relationship. If litigation is likely or significant money is at stake, consider having a lawyer review it before you send it. Provided by Passenger Law PLLC, Grand Rapids, Michigan.
[Your Name]
[Street Address]
[City, State ZIP]
[Email] | [Phone]
[Date]
Via email ([email address]) and certified mail
[Recipient Name]
[Street Address]
[City, State ZIP]
Re:	Notice to Preserve Evidence (Litigation Hold)
	Property: [property address]
	Purchase Agreement dated [date]
	Earnest Money Deposit: $[amount], held by [broker / title company]
Dear [Recipient Name]:
A dispute has arisen between us concerning the purchase agreement and earnest money deposit described above. Because litigation concerning this dispute is reasonably anticipated, I am writing to ask that you immediately preserve all documents, communications, and information, in any form, that relate in any way to the property, the purchase agreement, the transaction, or the deposit.
This request applies to information in your possession, custody, or control, whether stored on paper or electronically, and whether kept on personal or business devices or accounts. It includes, without limitation:
1. The purchase agreement and all counteroffers, addenda, amendments, disclosures, and notices.
1. All communications with me, with any real estate agent or broker, and with any lender, mortgage broker, appraiser, inspector, title company, attorney, or other person concerning the transaction.
1. Emails, including attachments, from all accounts you have used, personal or business.
1. Text messages and messaging-app messages (including iMessage, SMS, WhatsApp, Facebook Messenger, and similar applications), including group messages.
1. Voicemails and phone call logs or call history.
1. Photographs, videos, and audio recordings of the property or relating to the transaction.
1. Inspection reports, appraisals, surveys, title commitments, and loan applications, approvals, commitments, and denials.
1. Notes, calendars, and any other records concerning the transaction or the deposit.
1. Social media posts and messages relating to the property or the transaction.
Please take the following steps:
1. Suspend any automatic deletion settings on your phone, email, messaging applications, and cloud accounts that could erase relevant information. Many phones delete call history and older messages automatically after a set period.
1. Do not delete, alter, overwrite, or discard any relevant information, and do not wipe, reset, replace, sell, or trade in any phone, computer, or other device that contains it without first preserving that information.
1. Preserve electronic information in its original electronic form, with its dates and other associated data intact. Screenshots and printouts are helpful but are not a substitute for the original.
1. Ask anyone acting on your behalf, including your agent, broker, employees, or family members who communicated about the transaction, to preserve their information as well.
This request continues until the dispute has been fully resolved in writing.
Spoliation of evidence. Under Michigan law, a party has a duty to preserve evidence that it knows, or reasonably should know, is relevant to a potential lawsuit, even before a lawsuit is filed. Brenner v Kolk, 226 Mich App 149, 162 (1997). The destruction, alteration, or loss of such evidence is known as “spoliation.” Spoliation need not be intentional; carelessly allowing evidence to be lost, including by letting automatic deletion settings run, can be enough. Courts may sanction spoliation by, among other things, instructing the jury that it may infer the lost evidence would have been unfavorable to the party responsible for it, see Ward v Consolidated Rail Corp, 472 Mich 77 (2005); M Civ JI 6.01, excluding evidence or testimony, awarding costs and attorney fees, or, in serious cases, entering judgment against the responsible party. Now that you have received this notice, you are on notice of the dispute and of the relevance of the information described above.
Please confirm in writing within [10] days that you have received this notice and are preserving the information described above. This letter is not a complete statement of the facts or of my rights or claims, all of which are expressly reserved, and it is not a waiver of any of them.
Sincerely,
[Your Name]
cc: [Broker or title company holding the deposit]
